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LABOR, DEPARTMENT OF
A hearing regarding proposed regulations clarifying the term "adequate consideration”
for assets other than securities for which there is a generally recognized market
under the Employee Retirement Income Security Act of 1974 and the Federal
Employees’ Retirement System Act of 1986 has been scheduled for 8/31/88 (see the
8/9/88 Fed. R eg., pp. 29922-23).
The proposed regulations were published in the
5/17/88 Federal Register (see the 5/30/88 Wash. Rpt.).
The meeting is scheduled
to begin at 9:15 a.m. in Room S-4215 A, B & C of the Department of Labor Building,
200 Constitution Ave., N.W., Washington, D.C.
For further information after
reading the meeting notice, contact Daniel J . Maguire at the Labor Department at
202/523-9596.

SECURITIES AND EXCHANGE COMMISSION
Proposed amendments of three new forms to be used by accountants when filing
accountant examination certificates have been published (see the 8/9/88 Fed. Reg.,
pp. 29914-20).
The Commission agreed to issue the amendments for comment at an
open meeting on 7/28/88 (see Wash. Rpt. 8/1/88).
Comments must be received on or
before 9/23/88 and should be submitted to Jonathan G. Katz, SEC, 450 5th St.,
N.W., Washington, D.C. 20549. All comment letters should refer to File No. S7-1688.
For further information after reading the proposed amendments, contact John
McGuire or Thomas S. Harman at the SEC at 202/272-2107.
Companies are reminded to consider their disclosure obligations in connection with
issues arising from the government's defense contract procurement i n q u i r y .
according to an SEC interpretation recently released (see the 8/3/88 Fed. Reg.,
pp. 29226-28).
Companies engaged in the defense business should review on an
ongoing basis the need for appropriate disclosure, particularly in connection with
their forthcoming reports or registration statements to be filed with the
Commission, the SEC stated.
These considerations apply equally to companies that
are subject to the inquiry and to companies that, although not targeted in the
investigation, otherwise may be materially affected by the investigation as a
result of additional expenditures incurred or policies and practices altered in
connection with defense contract procurement, according to the release.
The SEC
said that the rules regarding filings with the Commission impose obligations on
registrants to disclose specific material information in registration statements
filed under the Securities Act, initial registration statements and annual and
quarterly reports filed under the Exchange Act.
Depending upon the provisions of
the particular form, such requirements relate to various aspects of the
registrant's business, legal proceedings, management and financial condition among
other matters, according to the SEC.
For further information after reading the
interpretation contact, Robert A. Bayless at the SEC at 202/272-2553 or Daniel W.
Rumsey at 202/272-3755.

TREASURY, DEPARTMENT OF
Inclusion amounts for listed property leased after 12/31/86. including automobiles,
are the subject of temporary regulations issued by the IRS (see the 8/9/88 Fed.
R eg. , p p . 2 9 8 8 0 -8 4 ).
New l e a s i n g t a b l e s a r e i n c l u d e d i n t h e t e m p o r a r y
regulations.
The temporary regulations were issued under Internal Revenue Code
section 280F which limits the amount of depreciation that may be taken for listed
property.
Listed property is defined in section 280F(d)(4), the temporary
regulations state, as including "automobiles,
other property used for

2

transportation,
computers,
and property of a type generally used for
entertainment, recreation or amusement."
The temporary regulations published
8/9/88 also amend temporary regulations relating to inclusion amounts for listed
property leased after 6/18/84, according to the IRS.
For further information
after reading the temporary regulations, contact Joel Rutstein at the IRS at
202/566-3297.
Proposed regulations have been issued by the IRS regarding cash or deferred
arrangements described in section 401(k) of the Internal Revenue Code of 1986 (see
the 8/8/88 Fed. Reg., pp. 29719-45). The proposed regulations also contain new
nondiscrimination rules for employee contributions and matching contributions made
to employee plans, which are contained in section 401(m) of the Code.
Changes
relating to cash or deferred arrangements and employee and matching contributions
were made to the Code by the Tax Reform Act of 1986.
The IRS said the proposed
regulations will affect sponsors of, and participants in, pension, profit-sharing,
and stock bonus plans, and certain other employee benefit plans.
Included in the
proposed regulations are rules concerning:
1) New limits on the ability of state
or local governments and tax exempt organizations to establish cash or deferred
arrangements after certain dates;
2) The requirement that plans must permit an
otherwise eligible employee to participate in a cash or deferred arrangement after
the employee has completed one year of service; and 3) A clarification that other
employer benefits include, but are not limited to, health, benefits, vacations or
vacation pay, life insurance, dental plans, legal services plans, increases in
salary, bonuses, loans, financial planning services, subsidized retirement
benefits, stock options and property subject to section 83.
Concerning
recharacterized amounts, the proposed regulations state, for nondiscrimination
purposes, that such amounts are treated as employee contributions for the year in
which the elective contributions would have been received.
Also, whether
distributed or recharacterized, excess contributions are annual additions in the
year of deferral.
The proposed regulations also set forth the methods and
requirements for correcting excess deferrals to such plans and clarify that income
attributable to the period between the end of the taxable or plan year and the
date of distribution must be distributed in order to correct such defects.
An
optional safe-harbor rule for determining income generated in such period is
included in the proposed regulations to simplify plan administration, according to
the IRS. Written comments and requests for a public hearing must be delivered or
mailed by 10/7/88 to the Commissioner of Internal Revenue, ATTN: CC:LR:T (EE-15886, 160-86), 1111 Constitution Ave., N.W., Washington, D.C. 20224.
For further
information after reading the proposed regulations, contact William D. Gibbs at
the IRS at 202/377-9372.
In a related action, the IRS issued final regulations relating to certain cash
or deferred arrangements under employee plans (see the 8/8/88 Fed. Reg., pp.
29658-74).
The final regulations specifically address changes relating to
computation of the actual deferral percentage,
allowing rural electric
cooperatives to maintain qualified cash or deferred arrangements, new standards
for testing discrimination in coverage, and new definitions of compensation and
highly compensated employee.
The definition of cash or deferred arrangement is
expanded to include any such arrangement that is part of a qualified plan rather
than merely a profit-sharing or stock bonus plan.
The final regulations also
clarify that a cash or deferred election exists if an employee may choose between
receiving an employer contribution to a qualified plan and receiving cash or
another taxable benefit.
The provisions in the final regulations are generally
effective for plan years which began after 12/31/79.
For further information
after reading the final regulations contact William D. Gibbs at the IRS at
202/377-9372.
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TREASURY. DEPARTMENT OF
Guidance to taxpayers regarding the uniform capitalization rules under section 263A of
the Internal Revenue Code appeared in IRS Notice 88-86 and Notice 88-92.
New
section 263A of the Code provides uniform capitalization rules that apply to the
costs incurred with respect to property produced or acquired for resale.
Notice
88-86 alerts taxpayers to some of the more significant changes in the regulations
that are being made in response to comments and suggestions received by the IRS
after proposed and temporary regulations interpreting section 263A were published
in the Federal Register on 3/30/87 and 8/7/87 (see the 3/30/87 and 8/10/87 Wash.
R p t .). This notice provides an overview of the many clarifications to be included
in the final uniform capitalization regulations.
For example, with respect to
production and property produced by the taxpayer under section 263A, the IRS would
expand application of the simplified production method and the simplified service
cost method.
Additional areas addressed in the notice include the following:
manufacturers and on-site storage; property acquired for resale; de minimis
production activities;
services versus
property
acquired
for
resale;
capitalization of handling costs; distribution costs; deferred intercompany
transactions; LIFO taxpayers; intangible and tangible properties; capitalization
of period costs; pension costs; warranty cost and product liability insurance;
depletion; dual function facilities; accounts receivable; property produced in a
farming business; and an expedited procedure for taxpayers who wish to change
their method of accounting.
Advance Notice 88-92 applies to changes in method of accounting required under
section 263A of the Code with respect to production of inventories, property held
for sale to customers in the ordinary course of doing business, and property to be
used in the taxpayer's trade or business.
This last area would include,
where
applicable, property produced under contract for the taxpayer by another person.
In addition, the IRS states that this notice applies to changes in the method of
accounting required under section 263A with respect to property acquired for
resale.
This notice only applies to changes in methods of accounting required
under section 263A of the Code.
Both Notice 88-86 and Notice 88-92 are scheduled to be published in Internal
Revenue Bulletin 1988-34, dated 8/22/88.
For further information concerning
Notice 88-86, contact the following persons at the IRS:
Paulette Galanko at
202/566-3288 or Carol Conjura at 202/566-3024.
For further information concerning
Notice 88-92, contact either Ms. Galanko or Ruth Bettinger at the IRS at 202/5663636.

The

imposition of backup withholding due to notification of an incorrect taxpayer
identification number (TIN) has been delayed until 1989. the IRS announced in
Notice 88-89.
Temporary regulations published 11/23/87 in the Federal Register
(see the 11/30/87 Wash. Rpt.) required payors under certain circumstances to
withhold income taxes from interest and dividends paid to payees with incorrect
TINs. The notice also announced that the IRS will send two informational notices
to payors in 1988.
The first of the notices to be sent to payors in 1988 will
identify incorrect TINs that payors provided on information returns filed for the
1986 calendar year;
these notices are expected to be mailed in late Summer 1988,
the IRS said.
Payors may, but are not required to, send notices to payees
informing them that they provided an incorrect TIN.
The second notice will
identify incorrect TINs that payors provided on information returns filed for the
calendar year 1987 and are expected to be sent in late Fall.
The second notice,
while informational and not a basis for imposition of backup withholding, will
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subject payors who have not exercised due diligence to a penalty with respect to
1987 information returns. The IRS also requests that after receipt of the second
notice that payors mail an educational message to all payees designated as having
an incorrect or missing TIN on a 1987 information return.
In early Fall 1989, the
IRS said it will send notices to payors identifying incorrect TINs that payors
provided on information returns filed for the 1988 calendar year.
These will be
the first notices that are effective for purposes of backup withholding under
section 3406(a)(1)(B) of the Code.
In early Fall 1990, the IRS will send notices
to payors identifying incorrect TINs that payors provided on information returns
filed for the 1989 calendar year.
These will be the first notices that will
require a payor to backup withhold on the payee’s accounts until the payor
receives notification from the IRS that a correct TIN has been furnished.
Notice
88-89 is scheduled to be published in Internal Revenue Bulletin 1988-34, dated
8/22/88.
For further information after reading the notice, contact Renay France
at the IRS at 202/566-3829 between the hours of 3-5:30 p.m. E.D.T.

Application packages for the 1989 Tax Counseling for the Elderly Program are now
available from the IRS (see the 8/10/88 Fed. Reg., p. 30161).
The program was
established by the Revenue Act of 1978 and authorizes the IRS to enter into
cooperative agreements with private or public non-profit agencies or organizations
to establish a network of trained volunteers to provide free tax information and
return preparation assistance to elderly individuals. The deadline for submitting
an application package to the IRS for the 1989 program is 9/9/88.
Application
packages may be obtained by writing the IRS, Tax Counseling for the Elderly
Program, Taxpayer Service Division, TR:T:I, Room 7215, 1111 Constitution Ave.,
N.W., Washington, D.C. 20224.
For further information after reading the notice,
contact Marion Butler at the IRS at 202/566-4904.

The

minimum 500-shareholder requirement for regulated investment companies (RIC)
generally will be waived for RICs meeting three requirements. the IRS announced
recently in Notice 88-88. The waiver will be included in final regulations issued
under IRC section 67(c), the notice states.
The three requirements include: 1)
The corporation must have originally offered its shares pursuant to a public
offering as a direct result of which the shares were held by or for at least 500
persons; 2) The provisions of part I of subchapter M of the Code must have applied
to the corporation either (i) on 10/22/86, or (ii) for a taxable year (beginning
after 10/22/86 and ending before the taxable year) at all times during which the
shares of the corporation were held by or for at least 500 persons; and 3) The
shares of the corporation would have been held by or for at least 500 persons at
all times during the taxable year if net redemptions of its shares were not taken
into account.
Notice 88-88 is scheduled to be published in Internal Revenue
Bulletin 1988-34, dated 8/22/88.
For further information after reading this
notice, contact Beverly A. Baughman at the IRS at 202/566-3297.

A regulated investment company (RIC) that fails to meet the requirements of the RIC
tax provisions for a single taxable year will not be required to recognize net
built-in gain upon requalification, according to Notice 88-96 issued recently by
the IRS.
The IRS said that, in response to a number of taxpayer inquiries, the
regulations will include an exception for C corporations that qualify to be taxed
as RICs in the case of any C corporation that: 1) immediately prior to qualifying
to be taxed as a RIC was subject to tax as a C corporation for a period not
exceeding one taxable year, and 2) immediately prior to being subject to tax as a
C corporation was subject to the RIC tax provisions for a period of at least one
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taxable year.
The exception will not apply to 1) any asset that is acquired by
the corporation during the C year in a transaction that results in its basis in
the asset being determined by reference to a corporate transferor's basis, and 2)
a corporation that has not previously been subject to the RIC tax provisions.
Notice 88-96 is scheduled to be published in Internal Revenue Bulletin 1988-35,
dated 8/29/88.
For further information after reading the notice, contact Robert
M. Casey at the IRS at 202/566-3458.

For further information contact Shirley Twillman at 202/737-6600.
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